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MES EVALUATION LICENSE AGREEMENT 
 

Last amended: September 2019 

 

IMPORTANT – THE USE OF MES PRODUCTS IS SUBJECT TO LICENSE RESTRICTIONS. PLEASE READ THIS EVALUATION 
LICENSE AGREEMENT (“Agreement”) CAREFULLY BEFORE USING MES PRODUCTS. IF YOU DO NOT AGREE WITH THE 
AGREEMENT, DO NOT INSTALL OR USE AN MES PRODUCT. 

 

The following provisions govern the license terms and conditions for using an MES Product, manufactured by Model 
Engineering Solutions GmbH, business address: Waldenserstraße 2-4, 10551 Berlin, Germany (hereinafter “Licensor”) 
by you personally or the business entity on whose behalf you are acting (hereinafter “Licensee”) for evaluation purposes 
only. 

 

1 DEFINITIONS, INTERPRETATION 

 The following definitions apply to the Agreement: 

“Designated Territory”  shall mean the geographical area (Europe, Asia and/or the Americas) set forth in the 
License Certificate. 

“Documentation”  means written information, provided by the Licensor that is part of the MES Product 
and that describes the features and various aspects of the software's intended 
operation, e.g., tutorials, user guides, and product descriptions, whether distributed in 
print or electronic form, that are in effect as of the date on which the MES Product is 
shipped to the Licensee. 

“Dongle”  means a small piece of hardware that connects to a PC and that is used as a form of 
copy protection or digital rights management to authenticate a piece of installed MES 
Product. 

“Evaluation Period”  means the period of weeks, authorized by Licensor to Licensee to run the MES Product 
for evaluation purposes. 

“License”  is the right of use of a purchased MES Product under its end user license agreement.  

“License Certificate”  shall mean the written confirmation by the Licensor, specifying the Type of License for 
an MES Product under the Agreement. 

“License Files”  shall mean the specific technical details to run the MES Product.  

“License Protection”   shall mean a mechanism that protects the Licensor against an unauthorized use of a 
certain License Type. 

“MES Product”  shall mean the computer programs MES Model Examiner®, MES Test Manager®, MES 
Quality Commander®, MES Model & Refactor®, and MES M-XRAY®, owned by the 
Licensor, in object code along with its Documentation. MES Products may also include 
software by Third Parties, which are provided under separate license terms that may be 
subject to other or additional terms and conditions, which are typically provided in a 
“Read Me”-file of an MES Product. 

  



MES EVALUATION LICENSE AGREEMENT 

Page 2 / 5 

“Third Party”  shall mean any party other than the Licensor or the Licensee. 

“Type of License”  shall mean each of the license models defined in Section 4 of the Agreement. 

 

2 SUBJECT MATTER 

Subject matter of this Agreement is the use of an MES Product by the Licensee that is subject of a License 
Certificate. The MES Product shall have the functionality and quality specified and described in the 
Documentation. The Licensee was able to access the Documentation provided on Licensees’ request prior to the 
execution of this Agreement and has informed itself about the functionality of the MES Product and its fitness for 
the intended use. 

 

3 SCOPE OF LICENSE 

3.1 Right of Use - Subject to Licensee’s compliance with the terms and conditions of this Agreement, Licensor grants 
to Licensee a nonexclusive, non-transferable license, solely during the Evaluation Period, to use and operate the 
MES Product solely for the purpose of evaluating the MES Product for a potential purchase of a License. The right 
of use of the MES Product is granted for the Designated Territory and limited to the Type of License as provided 
in the License Certificate. The Licensee may only use the MES Product for its internal use. The Licensee shall not 
use the MES Product to render data processing centre services, outsourcing services or application services to 
Third Parties and shall not let or sublicense the MES Product to Third Parties without the prior written consent of 
the Licensor. 

3.2 Ownership - Unless explicitly set forth otherwise in the Agreement, all rights in the MES Product and in all copies 
made thereof by the Licensee – whether amended or not – in particular the copyright and the right to and on 
inventions and other intellectual property rights remain exclusively with the Licensor. 

3.3 Term and Termination - The Agreement is effective upon Licensor's acceptance or upon Licensee’s downloading, 
installing, accessing or using the MES Product. The Agreement shall continue in effect until expiration of the 
Evaluation Period or termination as provided herein. Without prejudice to any other rights, the Agreement will 
terminate automatically without notice if Licensor breaches or fails to comply with any of the limitations or other 
requirements described herein. In case of a termination of the Licensee’s right of use in the licensed MES Product, 
in particular in case of a withdrawal from the Agreement, the Licensee shall return all tangible storage media with 
the MES Product received – if any – and delete all copies of the MES Product, unless the Licensee is obliged to 
retain copies of the MES Product pursuant to mandatory statutory law and shall confirm such deletion in writing 
to the Licensor. 

 

4 TYPES OF LICENSES 

MES Products are licensed under the following licensing models: 

4.1 Dongle License - A “Dongle License” permits the Licensee the use of one instance of the MES Product at a time 
on a single PC, but is not fixed to a designated PC. The use of the MES Product on a specific PC is authorized by 
plugging a Dongle into the PC's USB port and by License Files. An external access to the MES Product installed on 
the workstation e.g. by remote desktops, web interfaces, command line integration, batch functionality and 
continuous integration servers is not permitted.  

4.2 Node-Locked License - A “Node-Locked License” permits the Licensee the use of one instance of the MES 
Product and is fixed to one designated PC by the MAC address. It uses the MAC ad-dress of a PC specified by the 
Licensee and License Files to authorize the use of the MES Product. Each copy of the Licensed MES Product shall 
be installed and used by the Licensee on only one single computer. The Licensee agrees to provide the Licensor 
with the MAC address of each computer unit on which a copy of the MES Product will be installed, prior to 
installing or using the MES Product. An external access to the MES Product installed on the workstation e.g. by 
remote desktops, web interfaces, command line integration, batch functionality and continuous integration 
servers is not permitted. 

4.3 Floating Network License (FNL) - A “Floating Network License” permits the Licensee the use of one or more 
instances of the MES Product on a client and is limited only by the number of Licenses available on the Licensees’ 
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server that is subject for the use of the MES Product. It uses this server and License Files to authorize the use of 
the MES Product. A Floating Network License is granted subject to the following restrictions: 

a. Unless otherwise approved by the Licensor in writing, the Floating Network Licenses shall be used only in one 
of the Designated Territories. A Floating Network License must not be invoked or used from outside the 
Designated Territory. Global sharing of centrally installed licenses is not permitted. 

b. Depending on the Licensed MES Product, a timeout mechanism (linger time) may apply. The License Certificate 
provides information about any linger time applies.  

c. An external access to the MES Product installed on the workstation e.g. by remote desktops, web interfaces, 
command line integration, batch functionality and continuous integration servers is not permitted. 

4.4 Continuous Integration License (CIL) - A “Continuous Integration License” permits the Licensee to use the MES 
Product in an automated process. It is allowed to trigger the MES Product by a script, server and by a continuous 
integration server. The MES Product is limited only by the number of licenses available for the server that is 
subject for the use of the MES Product. Unless otherwise approved by the Licensor in writing, the Continuous 
Integration License shall be used only in one of the Designated Territories. A CIL must not be invoked or used from 
outside that of the Designated Territory. Global sharing of centrally installed licenses is not permitted. 

 

5 LICENSE PROTECTION 

The MES Product contains a License Protection. The Licensee may not circumvent or try to circumvent the 
License Protection, either by using any technical means, hardware or software, in order to eliminate, evade, 
duplicate or otherwise manipulate the License Protection, or in any other way. This expressly includes the 
reproduction of the MES Product, the bypassing of the protection mechanism by means of a virtual machine, and 
the indirect use of a Dongle via a device server or other network technique. It is not allowed to mechanize or 
automate the process of checking out or in license keys for the MES Product, including by running a second 
session of a software, or rebooting the license manager, for a principal purpose of minimizing the license check 
out time of any programs, or otherwise circumventing the intended license manager operation. Any attempt to 
circumvent the License Protection is prohibited and constitutes a material breach of the Agreement. 

 

6 CONFIDENTIALITY 

The Licensee shall permit only authorized users, who may rightfully use the licensed MES Product. Except as 
expressly authorized by the Agreement, Licensee shall not make available the MES Product to any Third Party, or 
use it, or use the MES Product or any license key for any purpose other than exercising rights expressly granted to 
the Licensee hereunder. The Licensee agrees to cooperate with and assist the Licensor in identifying and 
preventing any unauthorized use, copying, or disclosure of the MES Product, Documentation, or any portion 
thereof. 

 

7 RESTRICTIONS 

The License is subject to the express restrictions set forth below: 

7.1 Proprietary Markings - The Licensee shall not remove or destroy any proprietary markings or proprietary legends 
placed upon or contained within the MES Product. 

7.2. Duplication / Copying – The Licensee shall not copy the MES Product and its documentation unless it is 
necessary for using the MES Product as intended according to the Agreement or for normal archiving practices, or 
is otherwise permitted under applicable law. It is not allowed to disclose or transfer activation keys, login 
credentials, and/or License File to a Third Party, or allow them to be used by a Third Party. 

7.3 No Modification, Decompilation, etc. - The Licensee shall not copy, modify, adapt, translate or create 
derivative works based upon the MES Product or associated documentation. Further, the Licensee shall not 
reverse-engineer, decompile, disassemble, or otherwise attempt to discover the source code of the Licensed MES 
Product, unless this is expressly permitted by the applicable law. Any proprietary markings, serial numbers or other 
attributes of identification shall not be modified. It is not permitted to access, enable access to, modify, translate, 
or deploy temporary intermediate files produced by an MES Product. 
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7.4 No Internet, Network Or Virtual Applications - The Licensee is not authorized to access (directly or indirectly) 
the MES Product or its license protection mechanism via Internet or network applications (e.g. Citrix, Microsoft 
Remote Desktop or other terminal/device servers) or to grant Third Parties such access. This restriction does not 
include the use of the MES Product within the framework of a Floating Network License or within the Continuous 
Integration License as permitted under Section 4. Furthermore, the Licensee is not authorized to run the MES 
Product as an application program on a virtual machine separately from a physical PC where this enables the MES 
Product to be used outside or independently of the number or type of licenses granted. 

 

8 EXPORT 

 The Licensee undertakes not to use the MES Product in a manner or to ship, transfer or export it to a country to 
which export is prohibited under the export provisions of the United States or other export laws, restrictions or 
provisions (hereinafter “Export Laws”). If the MES Product is also subject to export control pursuant to the Export 
Laws, the Licensee warrants that it is neither a citizen nor a resident of a country on which an embargo has been 
imposed and the Licensee is not prohibited under the Export Laws from receiving the MES Product. All rights to 
use the MES Product are granted subject to the condition that those rights are void if the Licensee fails to meet 
the terms and conditions of this Agreement.  

 

9 AUDIT RIGHTS 

 Upon at least fifteen (15) days prior notice, the Licensor may audit the Licensee’s compliance with the terms and 
conditions of this Agreement, provided that such audit(s) shall be conducted during normal business hours and in 
such a manner as not to interfere unreasonably with the operations or to endanger confidential information of the 
Licensee. Such audits may be conducted only by an independent expert who is subject to professional secrecy or 
otherwise bound to confidentiality. Such expert may provide the Licensor with such information only – if any – to 
the extent required by the Licensor to assert claims for and to prosecute Licensee’s breaches of intellectual 
property rights of the Licensor. If such an inspection reveals that the Licensee is not compliant with Agreement, 
the Licensor may exercise any or all rights and remedies provided under this Agreement or by law, including but 
not limited to the right to recover the cost of such audit.  

 

10 NO WARRANTY 

 The MES Product is being submitted “as is”. Licensor disclaims all warranties, conditions and representations with 
regards to the MES Product, including those related to fitness for a particular purpose, satisfactory quality, 
accuracy or completeness of results, conformance with the documentation, and rights of Third Parties.  

 

11 LICENSORS LIABILITY  

No claims for damages may be asserted against the Licensor (including its legal representatives and agents) on any 
legal grounds whatsoever except in compliance with the following terms: 

11.1 The Licensor is liable for intentional acts and in cases where liability is mandatory by law, including, but not 
restricted to, cases where product liability law applies, where there is culpably caused injury or damage to health 
or loss of life, or material damage due to the absence from the licensed MES Product of features that are 
guaranteed by the Licensor. 

11.2 If none of the foregoing applies, the Licensor is liable as follows: 

a. In cases of gross negligence. In such cases, the liability for damage to property and assets shall be limited to 
the amount of damage that might reasonably be predicted, unless the damage is caused by members of the 
Licensor´s executive body or by the Licensor´s managers, or unless an essential contractual duty, which has to 
be fulfilled in order to reasonably fulfill the contract and which the contractual partner may reasonably expect 
to be fulfilled (cardinal duty), is violated. 

b. In cases of slight negligence, in as much as a cardinal duty is violated. In such cases liability for damage to 
property and financial damage shall be limited to the damage that might reasonably be expected in such cases. 
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11.3 In the event of data loss, the Licensor is liable under the conditions stated above only for and up to the cost of 
recovering the data, and only on the condition that proper data backup has been performed by the Licensee. 

11.4 No liability is otherwise accepted. This particularly applies to consequential harm caused indirectly by a defect, 
including loss of profit or non-achievement of savings. 

 

12 MISCELLANEOUS 

12.1 Written Form Requirement - Any amendments or additions to this Agreement must be made in writing and 
must be expressly marked as such. This also applies to this written form requirement. 

12.2 Severability - In the event that any of the above terms is or becomes invalid, the remaining terms shall continue 
in full force and effect. 

12.3 Headings - Any headings in the Agreement are included for convenient reference only and shall not affect the 
interpretation of the Agreement. 

12.4 Waiver - Any failure to enforce, or any waiver of, any right under the Agreement by the Licensor shall not be 
construed as a waiver of future rights. 

12.5 Choice of Law - Except in cases where the provisions of the Agreement differ from the legal regulations, the 
latter shall apply additionally. This Agreement shall be governed by the laws of the Federal Republic of Germany, 
excluding the UN Convention on Contracts for the International Sale of Goods (CISG). 

12.6 Place of Jurisdiction - The courts of Berlin, Germany, shall have the exclusive jurisdiction over all disputes arising 
from or in connection with the Agreement. 

12.7 Trademark Notice - MES Model Examiner®, MES Test Manager®, MES Quality Commander®, MES M-XRAY®, MES 
Model & Refactor® are registered trademarks in Germany. All other trademarks referenced in the Documentation 
are the property of their respective owners. 
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